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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


Harvey Ost appeals from a judgment of conviction 
entered on May 26, 1976, in the United States District 
Court for the Southern District of New York, after a 
two-day trial before the Honorable John M. Cannella, 
United States District Judge, sitting without a jury. 


Indictment 75 Cr. 391, filed on April 15, 1975, charged 
Ost with attempting to evade a substantial portion of the 
income tax due and owing for the calendar year 1968, in 
violation of Title 26, United States Code, Section 7201, 
and with knowingly making and subscribing a false veri- 
fied joint tax return for the calendar year 1968, in 
violation of Title 26, United States Code, Section 7206(1). 


Trial commenced on September 22, 1975 and concluded 
on September 24, 1975. On October 30, 1975, after post- 


2 
trial memoranda had been submitted, Judge Cannella 


found Ost guilty on both counts. 


On May 26, 1976, Judge Cannella sentenced Ost on 
Count One ‘o a four month period of imprisonment and a 
$5000 fine and on Count Two to three years imprison- 
ment, execution of sentence suspended, with probation 
for three years and a $5000 fine. 


Statement of Facts 


The Government's Case 


A. Synopsis 


During 1968, defendant Harvey Ost was one of three 
principals of Weinberg, Ost and Hayton, Inc. (“WOH”), 
a New York brokerage firm which specialized in over-the- 
counter transactions. In that year, a nominee account 
was established at WOH in the maiden name of Ost’s 
wife, Selma Feferholtz (the “Feferholtz” account), by 
taking 150 shares of stock out of a firm trading account. 
Ost received the profits from the Feferholtz account, which 
consisted of short term capital gains in the amount of 
$41,021.75. In addition, Ost received income from various 
corporate assets which he and his partners diverted to 
their own personal use. In particular, Ost received (1) 
$1,027.81, in short term capital gains from the sale of a 
bond he received at no cost from a firm trading account; 
(2) $4,966.67, which was designated “out of area” rent in 
the WOH 1968 general ledger and (3) $5,353.33, which 
was designated “underwriting expenses” in the WOH 
1968 general ledger. This income was not reported on 
Ost’s income tax return for the calendar year 1968. 
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The Government’s direct case consisted of thirty-eight 
documentary exhibits and the testimony of James V. 
O’Brien, Sr., WOH’s head cashier from December 1967, 
through November 1968, Aaron Schwinger, WOH’s certi- 
fied public accountant from 1964 through 1970, and 
James A. King, a special agent of the Internal Revenue 
Service. In addition, Arnold Freilich, assistant cashier 
at WOH in 1968 until his promotion to head cashier in 
December, 1968, testified as a rebuttal witness for the 
Government. 


B. The Proof at Trial 


1. The Feferholtz Account 


The Government’s proof at trial established that in 
early September 1968 a customer account in the name of 
Selma Feferholtz, 42-10 Colden Street, Flushing, New 


York, was established at WOH. (GX 35).* Selma Fefer- 
holtz was the maiden name of Ost’s wife (GX 34; Tr. 21), 
and 42-10 Colden Street, Flushing, New York was the 
address of Ost’s mother, ‘tessie Ost. (GX 36; Tr. 21). 
Despite the fact that all other customer ledgers at WOH 
were kept in the bookkeeping room in a container known 
as the “tub” (Tr. 24), when O’Brien looked for the Fefer- 
holtz account ledger on several occasions, he found it in 
Ost’s possession. (Tr. 24). Moreover, the IRS agents did 
not find the original Selma Feferholtz customer ledger 
(of which GX 35 is a copy) in tie bound alphabetically 
arranged volume of WOH customer ledgers. (GX 17; 
Tr. 141). 


The first transaction reflected in the Feferholtz ac- 
count ledger was the receipt for no money of 50 shares 


*The abbreviation “GX” refers to Government Exhibits; 
“DX refers to Defense Exhibits; “Tr.” refers to the trial tran- 
script and “App.” refers to the defendant’s appendix. 
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of Metallurgical International stock. (GX 35). O’Brien 
testified that, upon discovering 50 shares of Metallurgical 
International stock missing from ene of WOH’s trading 
accounts, he told Ost, who replied “forget about it, I will 
take care of it.” (Tr. 25-26).* The missing securities 
were never returned to the firm trading account. Nor 
was any money credited to the trading account. (Tr. 23). 


The Feferholtz account ledger reflected in total twenty- 
eight transactions. In twenty-seven of them, the stock 
purchased was sold on the same day. All of the trans- 
actions were profitable and the short term capital gain 
realized on those transactions, including the $5,370.50 
Metallurgical International profit, was $41,021.75. (GX 
35; Tr. 22-23). 


Eighteen checks, totalling $32,425, were issued and 
debited against the Feferholtz account. (Tr. 23). O’Brien 
testified that those checks were drawn on the instructions 
of Ost and given to Ost personally in his office. (Tr. 
24-25). 


2. The Destruction of WOH record: 


Agent King testified that in 1971 and 1972 he re- 
viewed WOH records for 1968 and was unable to locate 
any cancelled checks payable to Selma Feferholtz among 
the approximately 100,000 cancelled checks kept by 
WOH. (Tr. 140). King also testified that he examined 
the WOH daily blotters for the period September 3, 
1968 through November 1968 (GX 1-9), in an effort to 


* A total of 150 shares of Metallurgical Internationa] stock 
was placed without cost, in the Feferholtz account. Those shares 
were ultimately sold for an aggregate short term capital gain 
of $5,370.50. (GX 35; Tr. 23). 
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locate the Selma Feferholtz account transactions. Only 
one such transaction was located because the bindings 
on the daily blotters had been cut and the pages which 
should have reflected the Feferholtz account transactions 
had been removed. (Tr. 141-43). 


This destruction of WOH records was put in con- 
text by O’Brien’s testimony that in 1971 Ost gave him 
two WOH cancelled checks payable to O’Brien’s first 
wife, told O’Brien that O’Brien was under investigation 
by the Internal Revenue Service for tax evasion, and 
further told him that “the doors would be open over 
the weekend and it would not be a bad idea to have a 
fire.” (Tr. 36).* 


None of the securities transactions ccn‘ained in the 
Selma Feferholtz account was reported on )st’s income 
tax return for the calendar year 196%. (GX 33: Tr. 
137-38). 


3. The Diversion of Corporate Assets 


Despite the $359,890.44 net profit reflected in WOH’s 
eleven month operating statement (GX 21 ), WOH show- 
ed a net profit of only $119,894.65 on its United States 
Corporate Income Tax Return for 1968. (GX 32: Tr. 
106-07). The Government’s proof at trial established 
that that reduction was achieved, at least in part, by the 
diversion of corporate assets, by a variety of means, to 
each of the firm’s principals. 


The WOH daily blotter for October 22, 1968 reflected 
that on that date, six General Atronics bonds were 


*The destruction of records was also put in context by 
Freilich’s testimony that Ost had suborned perjury. See p. 
13 infra. 
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debited against WOH Trading Account B on Ost’s in- 
structions * and distributed as follows: three to Alvin 
Cohen, one to Ed Hayton, one to Sidney Weinberg and 
one to the defendant Ost. (GX 6; Tr. 26-27, 32).** 
Ost’s personal customer account ledger showed that a 
General Atronics bond was received without payment on 
October 22, 1968 and that the only General Atronics 
bond in the account was sold for $1,027.81 on December 
16, 1968. ‘GX 12, 19, 21; Tr. 33-34).*** On December 
20, 1968 a check for $1,027.81 was issued and debited 
against Ost’s account. (GX 12 at 19, GX 21). 


Schwinger testified that in the early part of 1969 he 
spoke to Ost about an entry in Trading Account B 
(GX 15) which indicated a similar disirihuticn of Sped- 
cor Corporation stock. Ost told Schwinger that the entry 
was “fool-proof’” and that Alvin Cohen, the trader re- 
sponsible for Trading Account B, “knew about it.” Mr. 
Cohen told Schwinger ‘“‘[t|hat was the way they wanted 
to take the money out of the corporation.” (Tr. 107-10). 


Money was also taken out of the corporation by other 
devices. Thus, although WOH charged no more than 
$2,298.33 to rent in any of the first nine months of 


* There were approximately five WOH trading accounts, 
each designated by a letter of the alphabet. Trading Account A. 
was the firm account and all profits realized from it were profits 
-f the firm. Trading Account B was operated by Alvin Cohen, 
a firm trader. Fifty percent of the profits from that account 
went to Mr. Cohen and fifty percent belonged to the firm. (Tr. 
50,108). 

** Those bonds were delivered out of Trading Account B on 
October 22, 1968 “as per H.J.O.” and were treated as a loss 
equal to the cost basis of the bonds ($5,842.74) on the WOH 
profit and loss account. (GX 15; Tr. 28-31). 

*** The bond, certificate number RM1672, was delivered out of 
WOH custody on December 16, 1968. (GX 12, 20). 


7 


1968, and although all of WOH’s leases related to space 
in its office building at 52 Broadway, New York, New 
York (Tr. 87), the 1968 general ledger showed “out of 
area” rent expenses of $5400 on October 31, 1968, $5400 
on November 4, 1968, $2100 on December 10, 1968 and 
$2000 on December 19, 1968. (GX 24, Account 122). 


Of those “rent expenses,” the Government adduced 
direct proof that Ost received $3600 of the funds taken 
out of the corporation and circumstantial evidence that 
he received another $1,366.67. The WOH daily blotters 
showed that three checks, each in the amount of $1800 
and charged to rent, were issued to “H.J.0.,” “S.W.” 
and E. Hayton” * on both October 31, 1968 and Nov- 
ember 4, 1968. (GX 7 at 25, GX 8 at 21). In addition, 
checks in the amount of $2100, with no payee listed, and 
$2000, payable to “cash” were issued on December 10, 
1968 and December 19, 1968, respectively and charged 
to rent. (GX 11 at 33, GX 12 at 28).** 


Finally, the Government’s proof showed that $16,000 

non-existent “underwriting expenses” had been “writ- 
ten off” in the books of WOH. Those expenses rela ed 
to four underwritings. In each instance, expenses were 
charged to the underwriting long arter the closing, with 
the time lags ranging from four to six months. Further- 
more, in each instance, the checks issued and charged 
to the underwriting were issued to either an unidentified 
payee or “cash”. ‘Tr. 95-103). Schwinger identified the 
underwriting transactions in the WOH books. He also 
testified that during his career as a certified public ac- 
countant he had approximately six clients who were 


*In the November 4, 1968 blotter, Ed Hayton is denoted 
“E.H.” 

** One-third of the amount of those checks was attributed 
to defendant Ost in accordance with the pattern established 
with respect to the other “out of area” rent payments. 
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broker-dealers of securities and who acted as under- 
writers on approximately thirty-six occasions. (Tr. 93). 
In his experience, an underwriter usually received an 
expense allowance from the issuer of securities, which 
was disLursed at the time of the closing from the pro- 
ceeds of the underwriting. With the exception of WOH, 
none of his underwriting clients books reflected under- 
writing expenses four months after the closing. (Tr. 93- 
94).° 


None of the income derived from WOH assets di- 


verted to his personal use by Ost was reflected in Ost’s 
1968 income tax return. (GX 33).** 


The Defense Case 


A. Synopsis. 


The defense case consisted of twelve documentary 
exhibits and the testimony of the defendant as well as 
that of Jerome Cohan, a friend of defendant, Sidney 
Weinberg, president of WOH and Edward Hayton, exe- 
cutive vice-president of WOH. Ost contended that (1) 
some of the funds attributed to him as income were never 
received by him (the proceeds of the Feferholtz account 
and the “underwriting expenses”); (2) some of the 
funds attributed to him as income were proper reim- 
bursement for business expenses (the “out of area” 


* With respect to the underwriting expenses, the Government, 
arguing that the evidence established a pattern of corporate 
assets being diverted by the WOH principals and being divided 
in thirds, contended that one third of the $16,000 in underwriting 
expenses ($5,233) was received by Ost. 

** Finally, the Government proved that Ost wrongfully claimeci 
his mother as a dependent in 1968 despite the fact that his 
mother’s tax return, which he personally prepared, reflected 
$12,598.43 in interest and capital gain income. 
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rent) and (3) some of the funds, if received, were insub- 
stantial and inadvertently omitted from his tax return 
(the proceeds of the General Atronics bond). 


B. The Testimony. 


1. The Feferholtz Account. 


The three WOH principals testified that the Fefer- 
holtz account was established as a result of an August, 
1968 meeting in Hayton’s office in which back office 
workers led by O’Brien demanded both that Ost stay out 
of the back office and that cash bonuses be paid to the 
workers.* (Tr. 185-87, 218-19, 245-47). They testified 
that it was a firm trading account, the profits from which 
were originally intended to be used to pay the back 
office workers’ cash bonuses, but which, when it was 
learned that O’Brien was leaving WOH, were ultimately 
used to repay a $100,000 loan to the firm by Cohan. (Tr. 
187-89, 220, 251-52). Weinberg testified that he did 
the trading for the Feferholtz account (Tr. 184),** and 


*On cross-examination, Hayton was unable to remember 
the name of any back office employee other than O’Brien who 
attended neeting or was to receive a cash bonus. (Tr. 226- 
27). @O tified that he saw Freilich attend the meeting, but 
Freilich testified he never heard any discussion of cash bonuses. 
(Tr. 245, 294). 

Ost, accordingly to the defense, was not present at the meet- 
ing (Tr. 244), but participated in a subsequent meeting with 
his partners at which, according to the defense, it was decided 
to establish the Feferholtz account. (Tr. 245-47). ; 

** On cross-examination, Weinberg was “not sure” whether 
prior to trial ke told Assistant United States Attorney Richard 
Wile that he had never heard of the Feferholtz account and did 
not recall telling Wile that he could not remer  -r whether he 
was, the trader responsible for that account. (i'r. 196). On 
those details, as well as others about which he was questioned 
on cross-examination, Weinberg’s memory was poor, even though 
his memory was faultless on direct examination with respect to 
events of the same year. (Tr. 199). 
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Hayton testified that the Feferholtz account transactions 
were recorded in a trading ledger. (Tr. 227) * 


The carefully constructed defense story failed to ex- 
plain the following: (1) why the Feferholtz account, if 
in fact a trading account, was kept in a customer ledger ; 
(2) why the WOH general ledger for 1968, which re- 
flected all other trading accounts, did not include a sum- 
mary of the Feferholtz account; (3) why, if the decision 
had been made to use the Feferholtz account proceeds to 
repay a loan in view of O’Brien’s imminent departure, 
checks were drawn on it in “odd” amounts (e.g., $1,912.50 
on October 8, 1968' prior to the consummation of the 
loan and after O’Brien had given notice in mid-Septem- 
ber; (4) why the principals of WOH, who had decided 
not to pay cash bonuses because O’Brien was leaving and 
might take other employees with him, paid $11,530 in 
bonuses on December 20, 1968; and (5) why the back 
office employees of WOH, who had militantly threatened 
to quit unless they received cash bonuses, apparently ac- 
cepted the management decision ~ot to pay these 
bonuses. 


2. The General Atronics Bond. 


With respect to the General Atronics bond, Ost testi- 
fied that Alvin Cohen had told him that there had been 
a distribution of General Atronics bonds and that Cohen 
had sold the bond received by Ost. (Tr. 241). He fur- 
ther testified that although shortly thereafter Cohen told 
him the sale would be cancelled and the defendant ap- 
proved of the cancellation, he forgot about the transac- 
tion. (Tr. 241-42). WOH went out of business in Decem- 
ber 1970. Ost testified that at about that time he re- 


* They were not. (GX 35; Tr. 17-18). 
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ceived an interest check from General Atronics which 
reminded him of the transaction and prompted him to 
secure a replacement bond. (DX L; Tr. 242). Ost testi- 
fied he never received the original bond. 


The story told by Ost could not explain: (1) why the 
WOH business records indicated that the General Atron- 
ies bond distribution was made pursuant to his instruc- 
tions; (2) how Cohen had authority to execute transac- 
tions for the defendant’s account; (3) why the defendant’s 
customer account ledger cid not reflect the cancellation 
of the bond sale allegedly affected by Cohen; and (4) 
why the bond allegedly sent to the defendant by Genera! 
Atronics as a replacement bore a different number than 
the bond received by defendant on October 22, 1968. 
(GX 12 at 20; DX L).* 


3. “Out of Area” Rent. 


With respect tc the “out of area” rent. Ost testified 
that the $3600 he received was reimbursement for post- 
age, telephone and entertainment expenses he incurred 
while working at home in a room he used solely as an 
office. He further testified that the actual expenses he 
incurred at home exceeded the reimbursement he received 
by $2000 to $3000. (Tr. 262-65).** 


* With respect to Ost’s claim that the income derived from 
the sale of the bond. if recei: ed, was insubstantial, we note that 
the income derived was equal to approximately two-thirds of 
the short-term capital gain that the defendant did report for 
1968 and to approximately ten percent of defendant’s reported 
taxable income. 

** Both Weinberg and Hayton also testified that the $3600 
they had each received was reimbursement for business expenses 
incurred at home and that their actual expenses exceeded $3600. 
(Tr. 194-95, 221-22). 


The scory told by Ost with respeci to these items 
failed to explain: (1) why, if the money received was 
reimbursement for postage, telephone and entertainment 
expenses, it was not charged to those categories on the 
WOH books; and (2) why, if the defendant actually in- 
curred business expenses at home, the amount by which 
those expenses exceeded the reimbursement was not taken 
as a deduction. The later was particularly telling siace 
Ost took such minor deductions as a $1 charitable deduc- 
tion for a contribution to Cancer Care. (GX 33). 


4. Underwriting Expenses. 


Finally, with respect to the “underwriting expenses”, 
Ost testified that WOH incurred both travc: and enter- 
tainment expenses and salesman reimbursement expenses 
after its underwritings (Tr. 267). Weinberg testified 
that WOH incurred substantial expenses in connection 
with its underwritings in attempts to promote “after- 
markets” and that a large portion of those expenses was 
reimbursement to WOH part-time salesmen. (Tr. 191- 
92). Hayton, who was directly involved with WOH 
underwritings, testified that WOH incurred public rela- 
tions expenses after a closing in connection with selling 
the new issues to customers. (Tr. 223-24).* Ost denied 
receiving any portion of the $16,060.00 of “underwriting 
expenses” for which WOH issued checks to cash or un- 
identified payees in December, 1968. (Tr. 268). 


Ost wholly failed to produce supporting documentary 
evidence, such as the expense vouchers allegedly submitted 
uy WOH part-time salesmen. 


On cross-examination, Hayton admitted that such expenses 
were not underwriting expenses. (Tr. 231). 
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The Government's Rebuttal Case 


On rebuttal, Freilich testified that four months prior 
to trial. Ost told him that twenty-five percent of the 
Feferholtz account profits was given to Hayton to make 
payoffs tc secure underwritings for WOH such as Monroe 
Combining Corp. and E. C. Ernst, Inc.;* that fifty per- 
cent of the profits was given to Weinberg to make pay- 
offs which would direct business to WOH; and that the 
remaining twenty-five percent went to O’Brien for dis- 
tribution to back office employees. Freilich further testi- 
fied that he told Ost that he had never rece:ved money 
from O’Brien and that Ost responded by asking him if 
he would testify that he had received $600 from O’Brien. 
Ost told Freilich that ‘if I did, I wouldn’t have to worry 
about the consequences with the Government.” (Tr. 285- 
86). 


ARGUMENT 
POINT ! 


The Judgment Was Supported By Ample Evi- 
dence. 


Ost’s suie contention is that in “the absence of sub- 
stantial independent evidence on the income under- 
statement element of the crimes charged, the trial court 
erroneously based its judgment of conviction on the cir- 
cumstantial evidence tending to show only defendant’s 
consciousness of guilt.” (Br. at 17-18).** This claim is 


* Both issues were offered prior to the creation of the Fefer- 
holtz account. (GX 26, 28). 

** Ost’s argument that he was convicted of evasion of his 
individual income taxes while the evidence proved corporate 
tax evasion (Brief, Point II) necessarily rests on whether there 
was substantial evidence to support the court’s judgment. 
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meritless, since there was ample evidence in the recoru 
from which Judge Cannella concluded beyond a reason- 
able doubt that Ost understated his income for 1968.* 


It is weli settled in this circuit that the test for de- 
termining the sufficiency of the evidence is 


“whether upon the evidence, giving full play to 
the right of [the trier of fact] to determine credi- 
bility, weigh the evidence, and draw justifiable 
inferences of fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt.” 


United States vy. Frank, 494 F.2d 145, 153 (2d Cir.), 
cert. denied, 419 U.S. 828 (1974); accord, United States 
v. Freeman, 498 F.2d 569, 571 (2d Cir. 1974); United 
States v. Taylor, 464 F.2d 240, 242-45 (2d Cir. 1972). 
Moreover, in applying this standard, circumstantial evi- 
dence is of no less value than direct evidence, see Holland 
v. United States, 348 U.S. 121, 140 (1954), the evidence 
must be viewed in the light most favorable to the Govern- 
ment, United States v. Gerry, 515 F.2d 130, 134 (2d Cir.}, 
cert. dneied, 44 U.S.L.W. 3201 (U.S. Oct. 7, 1975); 
United States v. Floyd, 496 F.2d 982, 987 \-‘d Cir.), 
cert. denied, 44 U.S.L.W. 8201 (U.S., Oct. 7, 1975); 
McCarthy, 473 F.2d 300, 302 (2d Cir. 1972), and the 
Court must take into account: the evidence presented by 
defendant in addition to that offered by the Government. 
United States v. Pui Kan Lam, 483 F.2d 1202, 1208 (2d 
Cir. 1973), cert. denied, 415 U.S. 984 (1974); United 
States v. Aiv ri, 405 F.2d 691 ,695 (2d Cir. 1968), 
cert. denied, 395 U.S. 913 (1969). So viewed, there is 
no question but that the evidence in this case permitted 
the Court below to conclude beyond a reasonable doubt 
that Ost understated his 1968 income. 


* Ost does not claim that the proof was insufficient to show 
wilfullness. 
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The evidence at trial clearly supported the inference 
that the Feferholtz account was not a firm trading 
account and that Ost personally received its proceeds.* 
While all of tne WOH trading accounts bore a letter 
designation, the Feferholtz account bore the maiden name 
of Ost’s wife. In addition, the address listed for the 
account was that of Ost’s mother. These two facts were 
cufficient to permit the Court to infer that Ost had some 
control over the account. The conclusion that Ost’s con- 
trol was total and that the account was, in fact, his 
followed from the remainder of the evidence.** 


Of particular import was the fact that despite Ost’s 
lack of responsibility in the area of trading for the 
firm’s accounts, Ost had custody of the Feferholtz ac- 
eount books. In addition, those books were customer 
ledgers—not trading ledgers. Most important, however 
was the fact that Ost personally ordered checks drawii 
on the Feferholtz account and O’Brien delivered the 
checks to Ost in Ost’s office. There was, therefore, direct 
evidence that Ost received the proceeds from the Fefer- 
holtz account. 


Faced with this evidence, which we submit was itself 
more than sufficient to support the Court’s judgment, 
Ost chose to testify and to present defense witnesses in 
order to convince the Court of his innocence. However, 
when confronted with inculpatory transactions which the 
WOH financial records reflected were made pursuant to 
his instructions, Ost pleaded poor memory. (Tr. 275-77). 


* Judge Cannella’s findings focused solely on whether Oat 
received the proceeds of the Feferholtz account. We therefore 
do the same, noting, however, that the evidence adduced with 
respect to the diversion of corporate assets is highly probative 
of the issues raised with respect to the Feferholtz account. 
See pp. 18-19, infra. 

** The Government was, of course, not required to negate the 
inference that Ost’s wife exercised control over the account in 
view of the fact that the tax return in question was a joint 
tax return. 
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Incredibly, despite his education in accounting, Ost ex- 
cused taking his mother as a deduction on his tax re- 
turn, although she had substantial capital gain and 
interest income, on the ground that he thought income 
meant only salary. This claim was made even though 
Ost’s own tax return listed capital gain and interest 
income. 


Weinberg and Hayton fared no better. Weinberg re- 
peatedly took refuge in a failing memory (Tr. 199); 
admitted that, in effect, he had been guilty of evading the 
taxes due on the General Atronics bond he received in 
1968 (Tr. 199-201); and attempted to prevent the Court 
from learning the true facts regarding WOH’s suspension 
by the SEC and his own problems with the SEC. (Tr. 
197-98, 214-15). In addition, Weinberg’s cross-exami- 
nation made it crystal clear that he had lied when inter- 
viewed by Assistant United States Attorney Wile and 
had deliberately avoided a Grard Jury subpoena. (Tr. 
195-97). Hayton, moreover, could not provide the names 
of any back office employee other than O’Brien who at- 
tended the “important” meeting at which cash bonuses 
were discussed (Tr. 226-27) and testified falsely both 
that the Feferholtz transactions were recorded in a trad- 
ing ledger and that the profits from the Feferholtz ac- 
count were reflected in the WOH corporate records. (Tr. 
227). 


All of this provided abundant support for Judge Can- 
nella finding that “the demeanor of the witnesses testify- 
“ing to [the defense explanation] was such that the Court 
finds it to have been a fabrication which strongly indi- 
cates consciousness of guilt.” 


Contrary to Ost’s suggestion, having concluded that 
Ost and the other defense witnesses perjured themselves, 
the Court below was entitled to consider that fact as 
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further affirmative evidence in support of the Govern- 
ment’s case. As this Court recently held in United States 
v. Mariani, Dkt. No. 76-1075, slip op. 5045, 5052 (2d Cir. 
July 19, 1976), a trier of fact faced with discrepancies 
in a defendant’s story may 


“rationally discredit [a defendant’s] entire story 
about the innocent purposes of his actions, United 
States v. Pui Kan Lam, supra, 483 F.2d at 1208. 
or interpret its incredibility as further support for 
a contrary inference. United States v. Arcuri, 
supra, 405 F.2d at 695; Dyer v. MacDougall, 201 
F.2d 265, 269 (2d Cir. 1952).” 


Ost now argues that (1) the Court below concluded 
that the Feferholtz account and its proceeds were his on 
the basis of the facts that the account bore the maiden 
name of his wife and the address of his mother; (2) that 
the Court’s conclusion was unwarranted because there 


was evidence that the Feferholtz account was a firm 
trading account started with firm funds which are pre- 
sumed to remain firm funds; and (3) that, therefore, the 
only evidence on which the Court could and did rely was 
evider7e of consciousness of guilt. However, Ost’s at- 
tempt to extricate himself from the Government’s proof 
by resort to this process of syllogistic reasoning neces- 
sarily fails because of the inaccuracy of both its major 
and minor premises. 


First, as we have already noted, there was ampie 
evidence, in addition to the use of Ost’s wife’s maiden 
name and his mother’s address, to show that the Fefer- 
holtz account was Ost’s. Indeed, there was direct proof 
that Ost received the proceeds of the account. 


Second, Ost misplaces his reliance on the facts (1) 
that the Feferholtz account consisted of same day pur- 
chases and sales, (2) all of which were gains and (3) 
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on none of which were commissions charged, to show 
that the account was a firm account. As to the former 
two, neither is inconsistent with a finding that Ost oper- 
ated the account for his benefit and received its proceeds.* 
As to the latter, the evidence proved, and Judge Cannella 
explicitly found, that “other favored individual accounts 
were similarly not charged commissions.” (A. 215a). 


Third, Ost incorrectly relies on the fact that the Fefer- 
holtz account was started with assets taken from a firm 
trading account to argue that Ost did not have “unfet- 
tered control” over the proces 3 of the account even if he 
did receive them, and that, therefore, the income from 
the account belonged to WOH. In view of the substantial 
evidence that Ost was either personally diverting, or par- 
ticipating in the diversion of, WOH assets to his own 
use, defendant’s argument borders on the frivolous.** 


Moreover, there was evidence in the record that de- 
fendant did have the ability to “control” WOH funds. 
As the Court noted in Helvering v. Horst, 311 U.S. 112, 
118 (1940), cited by defendant, “the power to dispose of 
income is the equivalent of ownership of it.” In the in- 


* The inference was for the Court to draw. See pp. 19-20, 
infra, 

** Ost suggests that the gain from the first transaction in 
the Feferholtz account might have been “turned over in the 
others” and that, therefore, the aggregate gain was income to 
the original owner of the stock—WOH. (Brief at 22). In the 
alternative, the defendant suggests that if the traded stock was 
from another source, there was no evidence to show that the 
defendant supplied the funds. Those arguments widely miss 
the mark. The Feferholtz account shows the deposit of a 
$15,000 check shortly after its creation. thereby negating any 
possible “turn over” theory. (GX 35). But more important, 
there was evidence that the defendant received the funds, what- 
ever their source might have been. 
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Stant case, the record reflected that Ost had complete 
authority to sign checks drawn o:: WOH and that he 
had such checks delivered to him. (Tr. 25. 61A-62). It 
simply is no defense that defendant, in addition to evad- 
ing his taxes, stole from his company tu start the ac- 
count.* 


In the final analysis, shorn of its elaborate trappings, 
Ost’s argument is that the Court below could conceivably 
have, and therefore definitely should have, believed his 
witnesses and his explanation. Thus, for example, Ost 
states that “[t]he defendant’s explanation that the Cohan 
loan was believed necessary as a protection for claims 
by customers seems credible” (Br. at 26); that “a mere 
general observation of demeanor should be insufficient 
to support a finding the testimony was untrue” (Br. at 
27); and that “while the trial court disbelieved him. 
Weinberg’s testimony on this point rings true.” (Br. 
at 23). That argument, however, and with it the basis 
for Ost’s appeal, is based on a fundamental misconception 
of this Court’s function. 


In United States v. Grunewald, 233 F.2d 556, 563 
(2d Cir. 1956), rev’d on other grounds, 353 U.S. 391 
(1957), this Court, in rejecting defendant’s contention 
that the trial court should have drawn those inferences 
favoring acquittal and directed a verdict for defendant 
in a case where there were conflicting inferences, stated: 


*The cases cited by defendant with respect to “unfettered 
control” are inapposite. In Wolder v. Commissioner, 493 F.2d 
608 (2d Cir.), cert. denied, 419 U.S. 828 (1974), the taxpayer- 
beneficiary was held not to have constructive possession of 
stock at the time of the testator’s death since the taxpayer was 
only one of two executors and the stock was in his coexecutor’s 
possession in a custodian account. In Hyland v. Commissioner, 
175 F.2d 422 (2d Cir. 1949), there was no evidence in the record 
that the taxpayer could draw checks on his corporation’s bank 
account. 
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“It is not our function to decide questions of 
credibility or to choose between conflicting pos- 
sible inferences, whether taken piecemeal or other- 
wise.” 


That the resolution of issues of credibility is for the 
trier of fact and will not be disturbed by this Court is 
by now axiomatic. See, e.g., United States v. McGuire, 
381 F.2d 306, 315 (2d Cir. 1967), cert. denied, 389 U.S. 
1053 (1968) ; United States v. Suarez, 380 F.2d 713, 716 
(2d Cir. 1967) ; United States v. Alvarado, 321 F.2d 336, 
339 (2d Cir. 1963), cert. devied, 375 U.S. 987 (1964). 


CONCLUSION 


The judgment of conviction should be affirmed. 


Kespectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


HOWARD W. GOLDSTEIN, 
LAWRENCE B. PEDOWITZ, 
Assistant United States Attorneys, 


Of Counsel. 
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